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931B0769
HouseE BILL No. 1314

Introduced by: Representatives Hunt, Eccarius, and Monroe and Senator Lawler

FOR AN ACT ENTITLED, An Act to provide consumer protection for members of managed
care plans.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. Terms used in this Act mean:

(1) "Health care services," preventive care, emergency care, inpatient and outpatient
hospital and physician care, chiropractic care, diagnostic laboratory services, and
diagnostic and therapeutic radiological services,

(2) "Coinsurance," apercentageamount amember isrespons bleto pay out-of-pocket for
health care services after satisfaction of any applicable deductiblesor copayments, or
both;

(3) "Copayment,” an amount amember must pay to a provider in payment for a specific
health care service which is not fully prepaid;

(4) "Deductible," the amount of expense amember must first incur before the managed
care organization begins payment for covered services,

(5) "Director," the director of the Division of Insurance;

(6) "Emergency facility,” any hospital or other facility where emergency services are
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22 HB 1314
provided to a member including a physician's office;

"Emergency services," those health care services that are provided in a hospital or
other emergency facility after the sudden onset of amedical condition that manifests
itsalf by symptoms of sufficient severity, including severe pain, that the absence of
immediate medical attention could reasonably be expected by a prudent person who
possesses an average knowledge of health and medicine, to result in:

(@) Placing the patient's health in serious jeopardy;

(b)  Seriousimpairment to bodily functions; or

(c)  Seriousdysfunction of any bodily organ or part.

"Enrollee," a person who ether individually or through a group has entered into a
contract for services under a managed care plan;

"Health care contract,” a contract entered into by a managed care organization and
an enrollee;

"Health care services," those services offered or provided by health carefacilitiesand
health care providersrelating to the prevention, cure, or treatment of illness, injury,
or disease;

"Managed careorganization," apublic or private person or organization which offers
amanaged care plan,

"Managed care plan," a contract of coverage given to an individual, family, or group
of covered individuals pursuant to which amember isentitled to receive adefined set
of health care benefits through an organized system of health care providers in
exchangefor defined cons deration and which requiresthe member to use, or creates
financia incentives for the member to use, health care providers owned, managed,
employed by, or under contract with the managed care organization;

"Member," a policyholder, enrollee, or other individual participating in a managed



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(14)

(15)

(16)

3. HB 1314
care plan;

"Person,” any natural or artificial person including individuals, partnerships,
associations, corporations, or other legally recognized entities,

"Provider," any physician, hospital, or other person licensed or otherwise authorized
to furnish health care services,

"Utilization management program,” a system of reviewing the medical necessity,
appropriateness, or quality of health care services and supplies provided under a
managed care plan usng specified guidelines. Such a system may include
preadmission certification, the application of practice guidelines, continued stay
review, discharge planning, preauthorization of ambulatory procedures, and

retrospective review.

Section 2. Any health care contract or other marketing documents describing health care

services offered by any managed care organization shall contain:

(1)

(2)

3)

A complete description of the health care services and other benefits to which the
member is entitled;

A description of the accessibility and availability of services, including a list of the
providers participating in the managed care plan and of the providers who are
accepting new patients, the addresses of primary care physicians and participating
hospitals, and the specialty of each physician and category of the other participating
providers. Theinformation required by thissubdivis on may be contained inaseparate
document and incorporated in the contract by reference and shall be amended from
time to time as necessary to provide members with the most current information;
Any predetermined and prepaid rate of payment for health care servicesand for other
benefits, if any, and any services or benefits for which the member is obliged to pay,

including member responsbility for deductibles, copayments, and coinsurance;
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4. HB 1314

All exclusons and limitations on services or other benefits including all restrictions
relating to preexisting conditions;

A statement as to whether the plan includes a limited formulary of medications and
a statement that the formulary will be made available to any member on request;
All criteria by which a member may be terminated or denied reenrollment;
Serviceprioritiesincaseof epidemic, or other emergency conditionsaffecting demand
for health care services;

A statement that membersmay not, under any circumstances, be liable, assessable, or
inany way subject to payment for the debts, liabilities, insolvency, impairment, or any
other financial obligations of the managed care organization;

Grievance procedures,

Procedures for notifying enrollees of any change in benefits, and

A description of all prior authorization review procedures for health care services.

Section 3. In addition to the requirements of section 2 of this Act, an organization offering

a general managed care plan shall:

(1)

(2)

3)

(4)

(5)

Establish procedures for members to select or change health care providers,
Egablish procedures to notify members of the termination of their health care
provider and the manner in which the managed care organization will assst members
in transferring to another participating health care provider;

Egablish referral procedures for specialty care and procedures for after-hours,
out-of-network, out-of-area, and emergency care;

Establish proceduresto allow membersdirect accessto specialistsfor care or annual
vigts,

Allow family practiceand general practice physcians, general internists, pediatricians,

obstetricians-gynecol ogists, and chiropractorsto beincluded inthe general managed
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-5- HB 1314

care plan'slisting of health care providers.

Section 4. No managed care organization may cancel the enrollment of amember or refuse
to transfer a member from a group to an individual basis for reasons relating to age, sex, race,
religion, occupation, or health status. However, this section does not prevent termination of a
member who hasviolated any published policies of the organization, which have been approved
by the director.

Section 5. No managed care organi zation may contract with any provider under provisons
whichrequireamember to guarantee payment, other than specified copayments, deductibles, and
coinsuranceto the provider intheevent of nonpayment by the managed care organization for any
services rendered under contract directly or indirectly between the member and the managed
care organization.

Section 6. No health care provider may require amember to make additional payments for
covered services under a health care contract, other than specified deductibles, copayments, or
coinsurance once a provider has agreed to provide a covered service or has accepted areferral
to provide a covered service.

Section 7. No health service ingtitution or associations of health professionals may exclude
other health professionals from working privileges, membership, or association solely on the
bass that such other person is employed by or contracts with a managed care organization.

Section 8. Any managed care organization shall beready and willing at any timeto enter into
careprovider service agreementswith al qualified providers of the category or categorieswhich
are necessary to provide the health care services covered by an organization if the health care
providersare qualified under the laws of thisstate, desire to become participant providersof the
organization, meet the requirements of the organization, and practice within the general area
served by the organization.

Nothing in this section precludes an organization from refusing to contract with a provider
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_6- HB 1314

who is unqualified or who does not meet the terms and conditions of the organization's
participating provider contract or from terminating or refusing to renew the contract of a health
care provider who isunqualified or who does not comply with, or who refusesto comply with,
the terms and conditions of the participating provider contract including practice standards and
quality requirements. Thecontract shall providefor written noticeto the participating health care
provider setting forth any breach of contract for which the organization proposes that the
contract be terminated or not renewed and shall provide for areasonable period of time for the
participating health care provider to cure such breach prior to termination or nonrenewal. If the
breach has not been cured within such period of time, the contract may be terminated or not
renewed. However, if the breach of contract for which the organization proposes that the
contract be terminated or not renewed is a willful breach, fraud, or a breach which poses an
immediate danger to the public health or safety, the contract may be terminated or not renewed
immediately.

The provisons of this section apply to provider participation contracts entered into after

July 1, 1998.

Section 9. No managed care organi zation may require asan element of any provider contract

that any person agrees.

(1) Todeny amember access to services not covered by the managed care plan if the
member isinformed that the member will be responsible to pay for the noncovered
services and the member nonethel ess desires to obtain such services; or

(2) Torefrain from treating a member even at that member's request and expense if the
provider had been, but is no longer, a contracting provider under the managed care
plan and the provider has notified the member that the provider is no longer a
contracting provider under the managed care plan.

Section 10. No managed care organization may refuse to contract with or compensate for
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covered services of an otherwise digible provider or nonparticipating provider solely because
the provider has in good faith communicated with any current, former, or prospective patient
regarding the provisons, terms, or requirements of the organization's products asthey relateto
the needs of the provider's patients.

Section 11. Onrequest and within areasonabl etime, amanaged care organization shall make
availableto any party to aprovider contract any documents referred to or adopted by reference
in the contract except for information which is proprietary or a trade secret or confidential
personnel records.

Section 12. A managed care organization shall permit a contracting provider who is
practicing inconformity with community standardsto advocatefor the provider's patient without
being subject to termination or penalty for the sole reason of such advocacy.

Section 13. No managed care organization may offer aprovider, and no contract between
a managed care organization and a provider may contain, any incentive plan that includes a
specific payment made, in any type or form, to the provider as an inducement to deny, reduce,
limit, or delay specific, medically necessary, and appropriate services covered by the health care
contract and provided with respect to a specific member or group of members with smilar
medical conditions.

Nothing in this section prohibits contracts that contain incentive plans that involve general
payments such as capitation payments or shared risk agreements that are not tied to specific
medical decisons involving specific members or groups of members with smilar medical
conditions.

Section 14. Any managed care organization performing utilization management or
contracting with third parties for the performance of utilization management shall:

(1) Adopt utilization management criteria based on sound patient care and scientific

principles devel oped in cooperation with licensed physicians and other providers as
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considered appropriate by the managed care organization. Such criteria shall be
aufficiently flexibleto allow deviations from norms when justified on a case-by-case
bas's;

(2)  Adopt proceduresfor atimely review by alicensed physician, peer provider, or peer
review pand when a dam has been denied as not medically necessary or as
experimental. The procedure shall provide for awritten statement of the reasons the
servicewas denied and transmittal of that information to the appropriate provider for
inclusion in the member's permanent medical record;

(3  Upon enrollment, require membersto provide written authorization for the rel ease of
medical information to the managed care organization;

(4) Adopt procedures which protect the confidentiality of patient health records. The
procedures may permit a managed care organization to record a telephone
conversation in the course of requesting patient medical information only if it
complieswith existing state and federal laws and the other party to the conversation
is notified by voice message that the conversation is being recorded. Upon written
request and within areasonable time, a copy of such recordings shall be provided to
the other party to the conversation if the recorded conversation becomes an issuein
aformal grievance procedure, and the other party agrees to reimburse the managed
care organization for reasonabl e costs associated with providing the requested copy.

Section 15. If emergency services are offered, no managed care organization may require

prior authorization for emergency services. In addition, a managed care organization shall
respond to member or provider requestsfor prior authorization of anonemergency servicewithin
two business days after complete member medical information isprovided to the managed care
organization unless exceptional circumstances warrant a longer period to evaluate a request.

Qualified medical personnel shall be available during normal business hours for telephone
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responsesto inquiriesabout medical necessity, including certification of continued length of stay.

Section 16. When prior approval for a covered serviceisrequired of and obtained by or on
behalf of a member, the approval is fina and may not be rescinded by the managed care
organization after the covered service has been provided except in cases of fraud,
mi srepresentati on, nonpayment of premium, exhaustion of benefits, or if the member for whom

the prior approval was granted is not enrolled at the time the covered service was provided.



